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City of Bellingham

May 15, 2020

Robin McPherson

Adjudications Assessment Manager

Department of Ecology Water Resources Program
Washington State Department of Ecology

P.O. Box 47600

Olympia, WA 98504-7600

Dear Ms. McPherson:

Thank you for taking the time to meet with my staff regarding a potential adjudication of the
Nooksack basin. We understand that several basins are being considered for the next
adjudication and that you will be making a recommendation to Ecology this month and then to
the legislature in September about which basin you (and Ecology) believe is most suited to an
adjudication process at this time.

As you know from speaking with my staff, specifically Renee LaCroix and Amy Kraham, the City
does not believe the adjudication process is the best vehicle for solving WRIA 1 regional water
issues. From our early 2000s negotiations with the Lummi Nation, Nooksack Tribe, Ecology, the
federal government and others to the present day, we continue to feel that a locally led solution
is best. The communities of Whatcom County are committed to a sustainable future.

To that end, the City of Bellingham supports senior tribal water rights for instream flows and
other tribal treaty rights, as well as out of stream uses, such as water for irrigation for
responsible and sustainable agriculture. The City further supports responsible development
through adherence to the GMA, which protects our local food sources. As you may be aware,
the City participated in the Three Forks negotiations with the Lummi Nation, the Nooksack Tribe,
Ecology, and to a limited extent, the Department of the Interior from 2005 through 2010 when
the Lummi Nation withdrew from the process largely due to its position that the federal
government needed to be involved in the settlement process or in the quantification of tribal
treaty water rights. At the time, Ecology was unable to create a scenario in which such a federal
presence would not be required to come to a settlement. A draft settiement agreement was
produced that, if executed and entered by the court, would have solved most of the issues we
face today and likely obviated the need for a basin-wide adjudication. The City believes that the
framework of that process and draft agreement could be used to reinitiate settlement
discussions. The City also believes that Ecology should adequately fund local water supply
planning efforts already in process which will facilitate resolution of many issues. Last week the
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WRIA 1 Management Team unanimously agreed to invest $100,000 of NEP funds
(administered through Puget Sound Recovery Programs) in Drainage Basin Management
Planning (Strategy 4 of the WRIA 1 Watershed Management Board 2018- 2023 Work Plan).

As you are aware, adjudications take multiple decades. | understand that Ecology feels that
lessons have been learned from the Yakima Basin process and that the time and expense
would be more limited in the next adjudication, but the City believes that the process would take
at least ten years and probably twenty or more, incurring extraordinary expense during a
pandemic which has severely impacted City and state resources, and engendering extreme
animosity amongst the parties. There are numerous legal issues that may need to be litigated
prior to the actual work of the adjudication beginning, the interplay of municipal water rights,
recent case law, and adjudication procedure being only one such issue.

In addition to believing that there is a much more efficient and effective path forward, the City
does not believe that the Nooksack Basin is ripe for adjudication. You may recall the
conversation you had with my staff in which you discussed the lack of technical information
regarding high flows in the river. You let staff know that Ecology was under the impression that
all the major parties agreed on instream flow. However, that is not the case. The streamflow
study conducted by Utah State University was never completed, and the modeled flows were
not validated by observed data the City collected for an Endangered Species Act Section 10
Habitat Conservation Plan on the Middle Fork of the Nooksack River. The City did not join the
Lummi Nation and Nooksack Tribe’s request for federal adjudication several years ago partially
due to the City’s dispute with the USU model and lack of validation. The discrepancy between
the USU modeled conclusions and site-specific data illuminates the wide gap between the
technical understanding and agreement of the water rights holders in the Nooksack and
illustrates the fact that WRIA 1 is not ripe for adjudication. The science is not there yet, and it
will take time and a significant financial commitment to get to that point. The City believes that
Ecology’s budget would be better spent supporting development of a Regional Water Supply
Plan and Drainage Based Management approach as outlined in Strategies 3 and 4 of the WRIA
1 Watershed Management Board 2018-2023 Work Plan instead of initiating acrimonious
litigation.

As stated above, the City understands that the Lummi Nation and the Nooksack Tribe have
important and sovereign interests in settling their water rights and ensuring enough water is left
instream for fish and habitat. The City also understands that strong local agriculture is critical to
feed our community and wants to find solutions to the lack of water legally available to farmers
in the Nooksack watershed. And we know that the other water purveyors, like the P.U.D. need
certainty and we agree with both of those groups that an adjudication is not the path best suited
for the solution. We also understand that an adjudication only includes parties with legal water
right, while a negotiated settlement could include the valuable interests and perspective of many
others in the basin.

The City of Bellingham has a large perfected water right in the Nooksack River. We are
prepared to help solve regional problems within a negotiated settlement structure, which could
include applications for changes to the City’s Nooksack water rights certificate, which could
include moving water downstream and into trust. We will assign staff to help negotiate and
implement solutions, including working toward securing funding to complete the USU work. We
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will need Ecology’s help to do this, both financially, and in the processes necessary to ensure
the outcome desired by all, including forbearing initiating a claim for adjudication.

Sincerely, /
P s A

(""" seth Flgétwood, Mayor
City of Bellingham

\,

cc: Laura Watson
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